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AMENDED COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GEORGE HANZIMANOLIS, 
AMENDED COMPLAINT 
Plaintiff, 
75clv 1011 
-against- 


MICHAEL J. CODO, as Police Commissioner 
of the CITY OP NEW YORK, 


Defendant. 

rr enn i um am rm me ---Х 

y Plaintiff, by his attorney, SAMUEL LORENZO, ESq., 
complaining of the defendant, respectfully shows to this Court 
and alleges as follows, upon information and belief: 

FIRST: Plaintiff is a citizen of the City of New 

York and the State of New York. The defendant is the Police 
Commissioner of the City of New York, whose main office is 
located in the City of New York, State of New York. 


SECOND: This action arises under title 42, Sections 


1343, 1983 and 1985 and this Court has jurisdiction of the Kk 
under title 28 of the U.S. Code, Sections 1331, 1332 and 1343. 

THIRD: That prior to November 8, 1972, the plain- 
tiff herein was a patrolman employed by the Police Department 
of the City of New York for approximately 7 years prior to the 
acts complained of herein. 

FOURTH: That at all of the times herein, the Police 

| 

Commissioner of the City cf New York, the defendant herein, и 
his predecessors were the Commissioners of the Police Department 
of the City of New York, and acting in that capacity. | 

FIFTH: On August 9, 1971, the plaintiff was charged | 
by the Police Department of the City of New York with 5 viola- | 


tions of the Rules and Procedures of the Police Department of 


| 
| 
the City of New York. The exact charges are as follows: | 
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"TO THE POLICE COMMISSIONER: 


I hereby charge Ptl. Hanzimanolis, George - 
12732 - 26th Precinct with violation of the 
- Rules and Procedures 


SPECIPICATIONS 


in that: 

|| 1. Said Patrolman Hanzimanolis did know- 

| ingly and wrongfully engage actively in ап occupa- 

|| ticn, other t*an his employment in the Police De- 
partment, іп ғ bruary of 1970, without written 
authorization from the Police Commissioner, in that 
he did own and operate a newspaper delivery service. 


(R. & P. 2/47.0) 


| 2. Said Patrolman Hanzimanolis, did knowingly 
| and wrongfully register а motor vehicle with the 

| State of New Jersey, оп August 2lst, 1970, using the 

| address of 19 Harbor Way, East Keanesburg, New Jersey, 
when at the time of this registration he was not a 

| resident of said address. 


(a. а P. 2/37.1; 27/3.1) 


3. Said Patrolman Hanzimanolis, díd knowingly 
| and wrongfully, and without just cause, make false 

| statements, oh September 24, 1970, during an official 
| homicide inve}tigation being conducted by the New 
York State Police. 


| 

| | (а. & P. 2/37.1; 27/3.1) 
| 

| 


4. Said' Patrolman Hanzimanolis, being law- 

| fully married to horeen Hanzimanolis, did on Septem- 

ber 21st, 1970, at the Parkway Motel, Elmsford, New 

York, knowingly and wrongfull, cohabit with one, Nina 
sapiro, a married female, not his wife. 


(8 & P. 2/37.14 27/32) 


5. Said Patrolman Hanzimanolis, did knowingly 
and wroncfully give evasive answers during an offi- 
cial department interview held on June 17th, 1971, 
in that he was asked the following questicns: If 
he had registered at tne Parkway Motel, Elmsford, 

New York, on September 21st, 1970 under the пале of 
Mr, and “rs. L. Lewis, using license plate #SRX 741, 
| if he had never registered at said motel or any motel 

| іп the vicinity of said motel, using the name L. Lewis; 
if between the period of January 19th and September 

|| 21st, 1970, if he had registered at said motel using 

| the name of L. Lewis: his answers to these questions, | 
in the order they were asked were, "I don't recall"; 
"It's quite possiblo"; and "I don't recall". 


| 
| 
| (R. & p. 2/37.1; 27/3.1) 


| 
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SIXTH: On nay 12, 1972, the plaintiff was suspended 


from all duties as a patrolman without pay pending a Departmental 


Hearing of the charges, 


cry 


SEVENTH: On June 21, 1972 and July 11, 1972, a Denart- 
mental Hearing was held by the Police Department before the 
HON. LOUIS L. STUTHAN, Devuty Commissioner of Trials for the 
Police Department of the City of New York. 

ElGiiTis On November 2, 1372, Deputy Comaissioner 


mien OSA 
- 


UTAN issued his Pindings, Rationale and accomaendations іп 


the form of a Memorandum to the Police Commissioner. Said 


Memorandum, including the findings, rationale and xecomaendations| 
| 


are as follows: 


trial was comoicted before me on July 11, 


1972. 


On Sestember 21, 1972, Dr. Sidney Shaniro 


мағ found desd in his automsbile in Westchester County 
apparently tho victim of a homicide by cunshot, 
anonymous telenhonz calls to 1 cntorcement agencies 
alleged that a New Yor City patrolman was friendly 
with a doctor's wife and that the patrolman had 

hired someone to kiil Dr. Shapiro. Tne respondent 

was identifica as tnc above patruiman. lic is legally 
separated from his wife. 


On September 24, 1970 the resoondcnt іп the 
presence of investigators 2 this denartment told 
renrescntatives of the New Yor« State Police that he | 


есп having aa affair with irs. ціпа Shapiro at 
ime of the death of hes husband. üe further 
stated that on the date of the homicide he had gone 
to a motel with Ars. Shapiro and registered under the 
nane of ;.r. and ¡irse Le Lewis at Paraway iictel. They 
had gone to motels on other occasions. 


[ev 


On June 8th and June 17th, 1271 the respon- 

Gent was cucztioncá by representativos of the Internal 

Affairs division of tnis devartwent. He then said 

that tho statemnt ho made to the New York State 

police was false. lie was specifically asxc3 if he | 

had registered at a motcl on бесселосг 21, 1979 under | 

he 
! 
| 


the name of iire and irs. L. Lewis and he denicd it. 
The respondent was asked whcthcz hc had registered 
on 27 difiecent dates between January 19, 197) and 
Seotenbcr 23, 1970 mostly at the Parkway Motel іп 
Clmsford, New York using the name Mr. and Mra. Lo. Lewis! 
The respondent's reply was “I don't recall.” | 
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The Department produced a handwriting expert 
who examined the motel registration cards and de- 
partment records wnich contained resvondent's sig- 
nature and handwriting. It was his opinion that 
the respondent signed the cards. Where block letters | 
were used, the expert testified that the respondent 
made then. Respondent did not offer anv proof to 
show that the cards were not in his handwriting. 


The respondent conceded that he had made a 
statement to the New York State Police that he had 
been at a motel with Mrs. Shapiro on September A 
1971 the day of the homicide but contends that 
statement was made under pressure. 


The respondent was separated from his wife for 
three years prior to the date of these specifica- 
tions which are dated August 16, 1971. 


During the course of this investigation, it 
was also disclosed that the respondent had a news- 
paper delivery service and had not obtained per- 
mission from the Police Commissioner to engage in this 
employment. It was also disclosed that he had 
registcred a motor vehicle in the State of New 
Jersey when actually he was not a resident of that 
State. 


FINDINGS 


I find that the statements of the respondent 
that he could not recall whether he had registered | 
at а motel with irs. Shapiro on 27 occasions were | 
evasive and false. 


ind that his oricinal statement to the State | 


€ 
е that he had cohabited with irs. Shapiro on 
ember 21, 1970 was true. 


The respondent was marricd at the time that he 
had relations with a married woman on numerous 
occasions. 


There is an obvious suspicion that the respon- 
dent was involved in the homicide of Dr. Shapiro 
but apparently there is no proof that he was res- 
ponsible for his death. 


I find the respondent NOT GUILTY of Specifica. 
tion No. 3, and GUILTY of Specifications Nos. 1, 2, 
4 and 5. 


The respondent has 7 years of service in the 
department without any prior record. 
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RECOMMENDATION 


I recommend that the respondent be DISMISSED from 
the Police Service of the City of New York. 


s/ LOUIS L. STUTMAN 
LOUIS L. STUTMAN, 
Deputy Commissioner 
In Charge of Trials.” 

NINTH: On November 9, 1972, the Police Commissioner 
of the City of New York, PATRICK V. MURPHY, predecessor of the 
defendant herein, issued a Final Order of Dismissal, permanently 
dismissing the plaintiff from his employment as patrolman with 
the Police Department of the City of New York. 

ТЕНТИ: The aforementioned Order of Dismissal was рге- 
deciated on the Findings, Rationale and Recommendation of Deupty 
Police Commissioner Stutman hereinbefore recited. 

ELEVENTH: That as part of Deputy Commissioner Stutman's 
Findings, the following question is made: 

“There is an obvious suspicion that the 

respondent herein was involved in the homicide of 

Dr. Shapiro, but apparently there is no proof that 

he was responsible for his death.” 

TWELFTH: That although the plaintiff herein was brought 
up on five separate minor infractions of the Rules and Pro- 
cedures of the Police Department of the City of New York, he was 
in fact, tried for the homicide of Dr. Shapiro and found guilty 
of that homicide by a Department Hearing and dismissed from his 
position as patrolman with the Police Department of the City 
of New York. 

THIRTEENTH: That although the plaintiff was never 
charged with the homicide of Dr. Shapiro, there was a specific 
finding by the Deputy Commissioner, recited hereinabove, find- 
ing him “suspicious” of the death of Dr. Shapiro, and causing 


his dismissal from the Police Department. 
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FOURTEENTH: Shat at the time of the Departmental 
Hearing, the plaintiff was represented at the Hearing by one 
HAROLD B. FONER, Esq., an attorney .rom Brooklyn, New York. 

PIFTEENTH: That at the time of the Hearing, the plain- 
tiff's attorney, HAROLD B. FONER, Esq., entered into a disposi- 
tion with the Hearing Officer of all of the charges, which dis- 
position was to allow the plaintiff to plead guilty to said 
charges and his only punishment would be a thirty day suspension 
from the job without pay. 

SIXTEENTH: That at the time of the Departmental Hear- 
ing, the plaintiff, in fact, pleaded guilty to the charges but 
subsequent thereto, the Hearing Officer ar itrarily refused to 
complete the disposition which was agreed to, without reason or 
cause stated on the record. 

SEVENTELNTE: Thereafter, the plaintiff had to with- 
draw his plea of guilty and proceed with the Hearing as a result 
of which he was dismissed from the Police force. 

EIGHTEENTH: That the disposition arrived at with 
Deputy Commissioner Stutman, who was the Hearing Officer, which 
the Hearing Officer refused to complete is a clear indication 
of the minor offenses which the plaintiff had been charged with 
by the Police Department, 

NINETEENTH: That the Police Department of tho City 
of New York, used the aforementioned charges and resulting hear- 
ing as a subtefuge, a deception and artificial justification for 
the discharge of the plaintiff from his Civil Service position, 
all under color of law. 

TWENTIETH: That in fact, the plaintiff was discharged 
from his Civil Service position because the Police Department 


suspected he was involved in the homicide of Dr, Shapiro. 


TWENTY-FIRST: That = up plaintiff in a Depart- 
mental Hearing for the homicide without charging him with same 
and without jurisdiction of same, the defendant violated bhe 
plaintiff of his rights, privileges and immunities secured by 
the Constitution and Lavs of the United States under color of law 

TWENTY-SECOND: That by dismissing the plaintiff from his 
Civil Service position as Patrolman of the Police Department of 
the City of New York, the plaintiff was wrongfully doprived of 
his rights, privileges and immunities secured by the Constitution 
and Laws of the United States, under color of law. 

TWENTY-THIRD: That by clothing his actions o: dismissing 
the plaintiff in a blanket of infractions of the ordinances, 
regulations and Ruler and Procedures of the Police Department 
of the City of New York, the defendant wrongfully acted under 
color cf law in depriving the plaintiff of his Civil Service 
position, in complete derrogation of the Constitution and Laws 


of the United States. 


nosition, the defendant, in effect, denied to the plaintiff his 


rights, privileges and immunities under the Sth, 8th and lath 


TWENTY-FIFTH: Plaintiff alleqes that as the direct con- 
sequences and results of the acts of the defendants hereinabove 
omplained of, plaintiff was deprived of his liberties since 


his dismissal from the Police Department, November 9, 1972, up 


TWENTY-SIXTil: That plaintiff has exhausted his remedie 
under the New York State Law. 


WHEREFORE, plaintiff respectfully prays that this Court 


will enter judgment for the plaintiff as follows: 


10 


AMENDED COMPLAINT 


1. Directing the defendant MICHAEL J. CODD, Police 
Commissioner of the City of New York to reinstate the plaintiff 
to his position as Patrolman with the Police Department of the 
City of New York, nunc pro tunc as of November 9, 1972, together 
with all rights and privileges thereof; 

2. Awarding plaintiff his costs herein; 

3. Awarding plaintiff reasonable attorney's fees. 


Yours, etc. 
SAMUEL LORENZO, ESQ. 


OX edis LO UL راب‎ 
Attorney for Plaintiff 
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AFFIDAVIT OF KATHLEEN CASEY FOR DEFENDANT IN SUPPORT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ж- ж- ж ж ж ж к ж ж ж lp x 
GEORGE HANZIMANOLIS, 
| 
| Plaintiff, AFPIDAVIT IN | 
| SUPPORT ОҒ MOTION 
|| -against- TO DISMISS THE 
ll 


COMPLAINT _ 


MICEAEL J. CODD, as Police 
Commissioner of the City 75 Civ. 1011 
of New York, 


Defendant. 


STATE OP NEW YORK ) 
| " 


COUNTY OF NEW YORK ) 


| KATHLEEN CASEY, being duly sworn, deposes and 


1. I ап an Assistant Corporation Counsel in the 
Office of W. BERNARD RICHLAND, Corporation Counsel of the 


City of New York, attorney for the defendant, and am 


familiar with the pertinent facts and circumstances as 


set forth hereinafter. 


2. I make this affidavit in support of the 
defendant's motion to dismiss the complaint herein pursu. nt 
to Rule 12 of the Federal Rules of Civil Procedure on the 
grounds that (1) the instant action is barred by the 


principles of res judicata, and or collateral estoppel. 


I 
| 
| J. This suit was commenced by the fíling of 
" 
а summons and complaint with subsequent services upon the 


defendant, Michael J. Codd, as Police Commissioner of the 


City of New York, on or about March 3, 1975. | 


| 
plaintiff served an amended complaint on or about May 5, 


|1975 and a further amended complaint on or about June 3 


to extend defendant's time to answer or Otherwise move 


4. Pursuant to an agreement between the parties, 


1975. 


!! 

| 

| 5. Оп or about June 20, 1975 the parties agreed 
| 


| 
| 


with respect to the complaint to July 9, 1975. 


| 
| 6. Th. complaint alleges that on or about 


"n 


November 9, 1972 after a disciplinary hearing def »ndant 
terminated plaintiff's services as a Police Officer in 


¡violation of his Constitutional rights. 


| 7. Specifically, plaintiff alleges that he 
was dismissed because the Police Department suspected 


1@ was involved with a homocide. 


| 8. Plaintiff was neither charged with this 


homocide nor did the hearing officer find him guiity of 


charqes, 


— 4i 


! 


9. Plaintiff commenced an Article 78 proceeding 


іп the New Yo.. State Supreme Court, New York County, 


Special Term, to review the determination of the Police 


Commissioner. The allecations of that petition are substan- 


tially identical to those of the instant complaint. 


x 
| 
| 
| 
| 
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| 10. On or about April 23, 1973 that proceeding 
| 


was referred to the Appellate Division, First Department 
| 


under CPLR 7804 (g). 


| 

| 

| ll. The Appellate Division unanimously affirmed 
| 


| 12. Thereupon, plaintiff appealed as of right to 


| the New York State Court of Appeals, this appeal was 


dismissed by order dated January 9, 1974. 


13. Plaintiff then sought leave to appeal to 
lithe New York State Court of Appeals. This motion was 
denied by the Appellat: Division, First Department on 
ior about March 14, 1974; a later motion seeking leave 


iito appeal was denied on or about June 5, 1974. 


| 

| 14. Plaintiff then petitioned the Supreme Court 
| 

lof the United States for a writ of certiorari. (A copy 

"ОҒ Plaintiff's Brief is annexed hereto as Defendants 


fExhibit E). 


| 
| 15. In his brief plaintiff,-petitioner there, 
| 


jargued that the Trial Commissioner found petitioner 
| 

li 

iguilty of "suspision", the very same claim plaintiff 
қ 

jis setting forth in the :nstant complaint. 

|| 
|| 


16. The petition for writ of certiorari was 


| 
denied on November ll, 1974. 


i 


¡the Police Commissioner's order on or about October 9, 1973. 
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| 17. Тһе issue plaintiff seeks to raise here was 
|! 
‚previosuly in issue before the New York State Supreme 


‘Court, Appellate Division, the New York State Court of 


‘Appeals and the Supreme Court of the United States. (Defendant's 


¡Exhibits "A" through "E"). 
і! 


| 18. Plaintiff was neither found guilty of 
"suspicion", nor dismissed from the Police Department for 
"suspicion". He was dismissed after a disciplinary hearing 


lFor violations of the rules and regulations of the Police 


Department. 


| 

|! 19. This dismissal has been upheld by the New 
| 

¡York State Courts, Further, the United States Suprene 


fourt refused to review this determi ination. 


| 20. It is readily apparent that all of the 


issues raised in the instant suit were previosuly considered, 


ll 
1 


llon their merits, by a court of competent jurisdiction 
jin another proceeding. Plaintiff's claims were found 


to be without merit. 


21. Accordingly, the Court should dismiss the 


instant action as barred by the doctrine of res judicata. 


22. No request for the same or similar 


| 
| 
| 
| 
| 


|relief as heretofore been made herein. 
! 


ee ا‎ ————— 
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EXHIBIT D TO CA: 


POINT 


SY AFFIDAVIT-RESPONDENT'S 


The testin haf the Ho: r Officer contains prac- 
ne testimony Delore the Пе: Y Heer contains prac 
tic respecting e homicide; the only time 
fact the petitioner was à suspect in the homicide is 
me ned is in Mr. Conover's r to a question by the 
DClitionci ou 1t rucy (91) 
“О 1 
. bv cid 
i 
A: Pos 
char; ie relating to a 
i ot пол 01 ihe peti- 
tioner's inv was not ng tried 
L "€ 11 ill oner, 
+ 1 ^ ir + 11354 La 
sented L necessary LO INVOKE 
rivilege against self-inc 
(2 
D + Y т» Y £ 3 ` 4 4 4 
rol v Ol 2 I ei с S Li Ll n 
were neid in an aim € Ж. il i is on 
A re і 1 ( gs Y i0 1ndica- 
tion oz ү Sis 101 assel tion. 
111 4 S re oner s Cr... 2 tnat 
Ч 2] 1 
ait 4 5 CU — J рење» Us bial Geel 
on to going yt zath f Dr. Š H again, 
we I 4%: v ( ( t to t deci: as lt ap- 
) Ç ›1 1 Те 3 
at pages 28-21 of the I rs on Review 


lil 


in this case. 


DE 3RIEF IN OPPOSITION 
TO MOTION FOR LEAVE TO APPEAL TO NY COURT OF APPEALS 
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EXHIBIT D TO CASEY AFFIDAVIT-RESPONDENT'S BRIEF IN OPPOSITION 


TO MOTION FOR LEAVE TO APPEAL TO NY COURT OF APPEALS 
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EXHIBIT E TO CASEY AFFIDAVIT-PLAINTIFF' S PETITION FOR A WRIT 


CERTICRARI TO THE SUPRI _COURT_OF THE STATE OF NEW_YORK, 


` DIVISION, FIRST DEPARTMENT 


n The 
> т ^ m 
AST T TE ПШ seed af f i bel “Sk. 
m upreme Wowrt ví the Anite tates 
October Term, 1974 
— —$—.. 
No 
GEOR HANZIMANOLIS, 
P ner 
PATRICK \ СЕ CON ISSIONER Ol 
ME POLICE D OF THE CITY OF NEN 
YORK 
R nt 


PETITION FOR A WRIT OI CERTIORARI TO THE 
SUPREME COURT OF THE STATI UF REV Ç 


JUDICIAI 


OF 


E Sende (7 Сур." Є š: 


THE SUF 
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OPINION BELOW 
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А WRIT ОҒ 


Ч YORK, 


CONSTII2! TIONAL PROVISIONS INVOLVED 


I t ! 1 

i 4 a 
^1 XIV, Section | 
A nt VIII: 
^ “nt V 


STATEMENT OF THE CASI 
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EXHIBIT E 
CERTIORARI 
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\FFIDAVIT-PLAINTIFF ' 
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EXHIBIT F TO CASEY AFFIDAVIT-RESPONDENT'S BRIEF IN OPPOSITION 


TO PLAINTIFF'S PETITION FOR WRIT OF CERTIORARI 


before the Hearing Officer contains prac- 
prac 


The charges 1 g tried did not include any relating to 
1 1 1 Б 
a homicidi some indication th: he question of the 
petitioner olvement in the homicide was not being 
ty B en 11 4 4 +. 41 
tried ! e the Hea fact t] } ioner, 
represented by cou it n to invoke 
his priviiege agains l tlon. 
It is rthy het +] N( YO A1 4 Divi lon 
Чарн Vark d 273 ; 
Н T ОГК ( ( \ 1 rejected 
] 1! vas found uspi- 
cion”. Тһе allegation that petitioner was found guilty 
of susp does not involve a question of due process. The 
St Cou gave an interpretation of the evidence and an 
Interpretation of the Hearing Officer's mem randum, which 
Was reaso and should : be ( ırbed 


)ntitinmow al SERT +} + 41 1 hal i 
Petitioner also claims that the hearing was held in an 


atmosphere of confusion and suspicion” resulting in peti- 
re It a nearinz as requ ed by th Due Process 

Y D 
‹ 1 l1 C l UE ] Che peti- 
f d not to Court' ni cific 
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EXHIBIT F TO CASEY AFFIDAVIT-RESPONDENT'S BRIEF IN OPPOSITION 


TO PLAINTIFF'S PETITION FOR WRIT OF CERTIORARI 


é › apply 

( ( с с п апа 

D U.S 86 99.10 1058 
17 Er Q 1f 
217 US 949, 3 (1910) 


n, 4 
U.S. 1033 (1973) 

The « f ] l d ng”, 
registering a car in New Jersey, co-habitii Mrs 
г) ro nd f ng ( \ and ur ru I I n 
( | | ( ] U li Ne Ж rit ]: ( ( of 
[1 ( (1 1 1 Ү } ] +} 

( I) I* 7 t. 
10 AD 2d 619, 336 N.Y.S. 2d 508 (1st Dept., 1972) 


CONCLUSION 


The petition for writ of certiorari should be denied. 


L. KEVIN SHERIDAN, 
LEONARD KOERNER, 
of Counsel. 


| this action in her affidavit in support of the motion and I will 
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AFFIDAVIT OF SAMUEL LORENZO, FOP. PLAINTIFF, IN OPPOSITION 
TR a N Zu ty IN OPPOSITION 


UNITED STATES DISTRICT COJRT 
SOUTHERN DISTRICT OP NEW YORK 


ww оо оо «€ 6 > e m ee ж ө @ af 


GEORGE HANZIMANOLIS, 


Plaintiff è 


AFFIDAVIT IN OPPOSITION 
= against < TO LOTION TO DESL 


ی تہ لے :ل ا del‏ 


MICHAEL J. CODD, as Police 
Commissioner cf the City 
of New York, 


Defendant. 


----------.-........х 
STATE ОР NEW YORK ) 
COUNTY OF NEW — 88,1 
S^"UEL LORENZO, being duly sworn, deposes and says: 
That I an the attorney for the plaintiff herein, and 
make this affidavit in oppositicn to the instent motion to 
dismiss the plaintiff's complaint on the grounds that it is verre] 


by the doctrine of res judicata and/or collateral estoppel. 


Counsel for the defendant has set forth the history of 


not repeat the history excent as I believe it bears on the issues 


| involved herein. 


I have set forth the following exhibits: 

(a) Plaintiff's Exhibit 1 =- Charges brought ageinst 
the plaintiff by the Police Department which 
allegedly served as a basis for the бекке 
hearing of the Police Department. 

(b) Plafntiff's Exhibit 2 = The Memorandum of 
Decision “nd Findings of Fact and Recommendation 
of Dep. ^mnnissioner STUTMAN, following the 


disciplinary heerine, | 


Plaintiff's Exhibit 3 - Final Order of Di sml ssal, | 
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AFFIDAVIT OF SAMUEL LORENZO, FOR PLAINTIFF, IN OPPOSITION 


OM Ut ا اد‎ UU 


| (d) Plaintiff's Exhibit Цц - Plaintiff's Amenaea ! 
| Complaint in the within action. 

| The exhibits are set forth in their printed form ratrar 
than their original form for purposes of legibility since the 
originals do not photostat well. In all cases they are exact 
duplications. 


1. On August 9, 1971, the plaintiff was charged by 


the Police Department with five violations of the Rules and Pro- 
cedures of the Police Department of the City of New York (Plain- 
tiff's Exhibit 1). 

| 2, On May 12, 1971, the plaintiff was suspended fro 
all duties as a patrolman, without pay, pending a departmental 


hearing of the charges. 


| 3. On June 21, 1972, and July 11, 1972, the Departe 
| mental Disciplinary Hearing was held before Deputy Commissioner 
LOUIS L. STUTMAN, the trial officer. 

| lh. That during the disciplinary hearing and apart 

| from the record of the hearing, HAROLD B. FONER, Esq., the 

| attorney who represented plaintiff at that hearing, had entered 

| anto an agreement with the Hearing Officer, Deputy Commissioner 
STUTMAN, іп which the plaintiff actually pleaded guilty to said 
charges and it was agreed that the only punishment for the plain-| 
| tiff would be a thirty-day suspension from the Job without pay. 
| 6. Sometime thereafter, and before November 8, 


| 
1972, Deputy Comnissioner STUTMAN refused to consummate the ezree+ 
| 


ment and permitted the plaintiff to withdraw his plea of guilty | 
and proceeded on with the hearing. 


6. On November 8, 1972, Deputy Commissioner STUTUAN 


| 
| 


4esued his Findings, Rationale, and Recommendation in the forn 


| of a Memorandum (Plaintiff's Exhibit 2). 


LI 


AFFIDAVIT OF SAMUEL LORENZO, FCR PLAINTI^F, IN OPPOSITION 
| 7. The following day, on Nove ^er 9, 1972, Hon. 


PATRICK V. MURPHY, then Tolice Commission ~. iswed a Final 


Order of Dismissal (Plaintiff's Exhibit 3). 
8, Thereafter an Article 78 Proceeding was commence 


in the Supreme Court, New York County, which was referred to the 


Appellate Divi on, First Department. The Appellate Division, 


First Department unanimously affirmed the decision of the Police 
| Commissioner, withcut opinion. 

Plaintiff then appealed as of right to the New 
| York State Court of Appeals on the grounds that plaintiff's 
| Federal and State constitutional rights were violated.  Plaintiff!s 
appeal was dismissed, after motion by the defendant, on che 


grounds that no substantial constitutional questions were raised 


| and without further opinion. i 
i Therearter, Plaintirr sought leave to appeal to 


the Court of Appeels and said lcave was denied by both the 


рис —rwaa r 


Appellate Division, First Department, and the New York State Cour? 


of Appeals, all without opinion. 


| Thereafter, plaintiff petitioned the Supreme 
Court of the United States for a Writ of Certiorari. The Suprome 


Court ienied the Writ of Certiorari, without opinion. | 


| Thereafter, plaintiff commenced the within pro- | 
| ceeding. 


| 9, Your deponent respectrully refers the Court to 


the Amended Complaint filed herein for the exact allegations here 


4 


| 1n (Plaintiff's Exhibit +). 

| Тһе basis for plaintiff's action herein is that 

| the Police Department and Deputy Commissioner STUTMAN used the | 

| five minor violations (Plaintiff's Exhibit 1) as а subterfuge, а | 
deception, and an artificial justification for the discharge of | 

| the plaintiff fron his civil service position as patrolman with | 

| the Police Department of the City of New York; that the five minor 
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violations were merely used as a vehicle to remove plaintiff a 
his position because in fact the Police Department was *suspiciou 

| that the plaintiff might possibly be involved in the homicide of 
one Dr. Shapiro, the husband of plaintiff's girl friend; that by 
using this "vehicle" to get rid of the plaintiff, plaintiff was 

| being denied his constitutional privileges of Due Process and 


| Equal Protection under "color of law." 


| 10. I quote fron Deputy Commissioner STUTMAN's 
Findings (Plaintiff's Exhibit 2), which followed the evidentiary 


departmental hearing: 


| There is an obvious suspicion that the 

| responcent herein was involved ir the homicide 
| ОТ Dr. Shapiro, tit apparently +. re is no 

| proff that he was responsible f: . his death." 
| 

| 


So involved with the death of Dr. Shapiro was 

| Deputy Commissioner STUTMAN, th-: ha  squed е Findirg concerning 

| the homicide even though there war no a hint of charging plaine 
tiff with any involvement in the death of Dr. Shapiro. Ee was 

| simply charged with the five minor violations set forth in plain» 

| tiff's Exhibit 1, From the moment that Deputy Commissioner 

STUTMAN made this Finding, plaintiff's cause of action in the with- 


in action began and by that time the evidentiary hearing was over, 


¡followed that was merely a review of the evidence presented at the 
departmental hearing which was closed by the time plaintiff's 


| 
| Tre Article 75 Proceeding and everything that 

caus? of action arose. The record had already been made end only 
| 


that record whic’ “as made prior to the origins cf plaintiff's 


cause of action was su 
41 ii. 


ti м 4 . 
the course ог any of the proceedings 


following Deputy Commissioner STUTMAN's Finding could the plaintiff | 


| 
hove introduced evidence that the Deputy Commissioner was biased; | 


nowhere in any of the proceedings following that Finding did plain- 
I 


tiff have the right to examine and cross-examine Loputy Com} ззі олет 


"| 


^ dà 
ur ОҒ SAMUEL LORENZ FOR PLAINTIFF, IN OPPOSITION 


STUTMAN; nowhere in the MU that followed the 2 Finding маз 


plaintiff a»le to obtain Discovery cf the facts which would prove 
that the trial was a subterfuge. The Article 78 Proceeding was 
merely a review of what had taken place prior to and up to the 


Finding, where not a word of Dr. Shapiro's death had been mention} 


ed, 
In the case of LC'BARD v, BOARD OF EDUCATION OP 


CITY OF KEW YORK » the Court said as follows: 


М | 
"There may have been a aer of reasons why | 


Lonbard was dismissed without determination | 
on the merits of the issue whether Vurrhy 
charzes were based upon vies or even ге 
The failure to put Murphy on his oath and 
to permit Lombard to сговв-ехсліпе hin tends | 
to support the conclusion trat a finding 
on iturphy's bias was not necessary to the 
decision tnat Lombard was mentally unfit." 

If you simply substitute the пәле "STUTIMAN in 


| 

| 

| 

| 

place of the name "Murphy," that very same quote applies in the | 
| 

1 


within case. Plaintiff herein contends that the Police Гесагбтеп 


ct 


acting 


hrouzh STUTHAN took advantage of the disciplinary hearing 


to dismiss him from the force because of their suspicions about 


Dr. Shapiro. 
No hearing was or coula nave peən nela on tne 


Article 78 Proceeding where evidence to support this contention | 


could have been introduced. Nor was iny hearing held at any time | 
thereafter where any evidence to support that allegation could 
be introduced. For example, plaintiff, beside examining end 
cross-examining Deputy Commissioner STUTMAN and moving for Dis- | 
covery of the Police Department files could adduce evidence from | 
his attorney, HAROLD В, FONER, Esa., who represented him at tre 
dep аан hearing, as to the agreement between himself and 
Deputy Comnisstoner STUTMAN to chow that STUTMAN believed the 
infractions were so minor that a thirty day suspension was 
sufficient. Depty Commissinner STUTMAN could then be examined 


and cross-examined as to what actually caused him to change his 


mind when he issued a drastic recommendation of dismissal instead 


ч . А % 


2 


б 
& 
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N OPPOSITION 


of a minor thirty day suspension. 

If in fact the Deputy Commissioner was notivated 
by anything other than the charges and evidence on those charges 
then plaintiff has proved his cause ef action herein. 

In brief, plaintiff has never had his day in 
Court in which he could introduce evidence to support the charges| 
he now makes, Only this action will give him that day in Court, 
to introduce that evidence. 

The questions involved in the within action are 
questions of fa t, not of law. Those facts can only be intro- 
duced at a trial, which has not yet been held. | 

11. I respectfully request this Court to ceny the | 
defendant's motion so that an actual trial in the District Court | 
can determine whether defendant has violated plaintiff's consti tue 
tional rights, under what appears to be color of law. 

Because plaintiff has never had a trial where 
he can introduce evidence to support his allegation the coctrine 
of res judicata or collateral estoppel cannot apply. 

WHEREFORE, your deponent respectfully requests that 
the within motion be denied. 
Sworn to before me this 26th 


day of “eptember, 1975 


TO: CLERK OF THE COURT 


W. BERNARD RICELAND, Esq. 
Attorney for Lefendant 
Municipal Eullding 

nr 


New York, һен York 1000 


| 
| 
| 
x 
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EXHIBIT 1 TO LORENZO AFFIDAVIT-CHARGES BROUGHT 
der THE PLAINTIFF 
la 
APPENDIX I 
CHARGES AGAINST PETITIONER 
he City of New York 
POLICE DEPARTMENT 
CHARGES AND DATE 
SPECIFICAT.ONS August 9, 197] 
Command Serial No Diciplinary Records 
I D.C.O 84 Unit Serial Number 
45339 
TO THE POLICE COMMISSIONER: 
hereby charge Ptl. Hanzimanolis, George 12732 — 26th 


Precinct with Violation of the Rules ind Procedures 
SPECIFICATIONS 


in that 

l. Said Patrolman Hanzimanolis, did knewingly and 
wrongfully engage actively in an occupation, other than his 
employment in the Police Department, in February of 1970, 
without written authorization from the Police Commissioner, in 


that he did own and operate a newspaper delivery service 
(R. & P. 2/47.0) 


2. Said Patrolman Hanzimanolis, did knowingly and 


wrongfully register a motor vehicle with the state of New Jersey, 
on August 21st, 1970, using the address of 19 Harbor Way, East 


AGAINST 


2a 


Charges Against Petitioner 


rg. New Jersey, when at the time ol this registration he 


was not a resident of said address 
(R. & P. 2/37.1; 27/3.1) 


Y Said Patrolman Hanzimanolis, did knowingly and 
wrongfully, and without just cause, make false statements, on 
September 24, 1970, during an official homicide nvestigation 


being conducted by the New York State Police 


ully married to 
1970, at the 


Parkway Motel, Elmsford. New York, knowingly and 


wre fully cohabit with one, Nina Shapiro, a married female, 


(R. & P. 2/37.1; 27/3.1) 


5 Said Patrolman Hanzimanolis, did knowingly and 
wrongfully give evasive answ?:;s during an official department 
interview held on June 17th, 1971, in that he was asked the 
following questions: If he had registered at the Parkway Motel, 
Elmsford. New York, on September 21st, 1970 under the name 
of Mr. and Mrs. L. Lewis, using license plate #SRX 741; if he 


had never registered at said motel or any motel in the vicinity of 


said motel, using the name L. Lewis; if between the period of 


January 19th and September 21st 1970, if he had registered at 


EXHIBIT 1 TO LORENZO AI 


BROUGHT AGAINST 


Charges Againsi Petitioner 


name 1 Lewis; his answers t» these 


ed were, "I don't recall"; 


questions, in der they were ask 
` * yo. 4 -— 
It's quite possible"; and “I don't recall 


COMPLAINANT 


Lt. Casper Bonello 


s 
Lieutenant Casper Bonello 

Int Affairs Division, 

Fir eputy Commissioner's 
O 


s George Morse 
Captain George Morse 


ıternal Affairs Division, 


l 
First Deputy Commissioner's 
( 


WITNESSES 


Sgt. Charles Palmer, Sh#981, LA.D., 1 D.C.O. (Day duty) 
Sgt. Raymond Manners, Sh#2145, 26th Sqd i 
Lt. Robert Flynn, New York State Police 

Inv. Frank Conover, New York State Police 

Assunata Guazzo, 19 Harbor Way, East Keanesburg, N.J 


:ХНІВІТ 1 TO LORENZO 


nar 5 1: r Pi 4 ner 
¿ACATIONS 
\ р Bonelk | =. 213/7 
> A es Palmer la С 9/7/71 
Set. Ra M $ қ 9 8 20/71 
Ptl. George Н 1 Completed 


CHARGES AND SPECIFICATIONS 
with 
NOTICE OF TRIAI 
с 12732 


Іп Re Complaint vs. Ptl. Hanzimanolis, George 


26th Precinct 


LED. LA D.C.O. t P e Commis August 9, 
1971, 1 have estigated ew charges and commend 
Trial 


s Joseph J. Collins 
lins 
Dep itv Chief Inspector 
ird ENDORSEMENT 


NOTICE OF TRIAI 


New York, Sept. 10, 1971 


е 
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" EXHIBIT 1 TO LORENZO AFFIDAVIT-CHARGES BROUGHT 


THE PLAINTIFF 


. 
5а 
Charges Against Petitioner 
TAKE NOTICE that charges have een preferred against 
you by the Police Department of the City of New York, and that 
these charges with specifications thereof are as herein set forth 
A public trial wiil be held an? charges examined nto by 
and before the Police Commissioner or a Deputy Comm ssioner 
of Manhattan, City of New York, 400 Broom St. Rm. 812, at 
1,000 hrs. am pm, on Sept. 27, 1971, and will be continued as 
е огдет until concluded 
Y directed to answer these charges in accordarce with 
the Rul nd Procedures, at the time, date and place designated 
above 
BY DIRECTION OF THE POLICE COMMISSIONER 
LOUIS L. STUTMAN 
Chief Clerk 
de 
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DECISION, FINDINGS 


D C'PI'TMAR 
R STUTMAN 


т гит 


2 & LJ; L V + 2 
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APPENDIX II 


MEMORANDUM 
THE CITY OF NEW YORK 
POLICE DEPARTMENT 
NEW YORK, N.Y 10013 


AEMORANDUM TO POLICE COMMISSIONER 


Patrolman George Hanzimanolis, 
12712 


Shield No. 12732, 26th Precinct 
n 
' 


unary Records Case No 45325 
The respondent is charged with the following Specifications 


|. Said Patrolman Hanzimanolis, did knowingly and 


wrongfully engage actively im an occ pation, other than his 
employmeni in the Police Department. in February of 1970, 
without written authorization trom the Police Commissioner, in 
that he did own and operate a newspaper delivery service 


(R & P 2/47.0) 


2. Said Patrolman Hanzimanolis, did kn ywingly and 
wrongfully register a motor vehicle with the state of New Jersey, 
on August 21st, 1970, using the address o. 19 Harbor Way, East 
Keanesburg, New Jersey when at the time ol this rr ,istration he 


was not a resident of said address 


(R & P 2/37.1; 27/3.1) 
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Memorandum 


3. Said Patrolman Hanzimanolis, did knowingly and 
wrongfully. and without just cause, make false statements on 
Septembe 24, 1970. during an official homicide investigation 
being conducted by the New York State Police. 


(ге FITE 277334) 


4. Said Patrolman Hanzimanolis, being lawfully married to 
Noreen Hanzimanolis, did on September 21st, 1970 at the 
Parkway Motel, Elmsford, New York, knowingly and 
wrongfully cohabit with one, Nina Shapiro, a married female, 
not his wife. 


(R & P 2/37.1; 27/3.1) 


5. Said Patrolman Hanzimanolis, did knowingly and 
wrongfully give evasive answers during an official department 
interview held on June 17*h, 1971, in that he was asked the 
following questions: If he had registered at the Parkway Motel, 
Elmsford, New York. on September 21st, 1970 under the name 
of Mr. & Mrs. L. Lewis, using license plate No. SRX 741; if he 
had ever registered at said motel or anv motel in the vicinity of 
said motel, using the nam of L. Lewis; if between the period of 
January 19th and September 21st, 1970, if he had registered at 
said rotel using the name L. Lewis; his answers to these 
questions, in the order they were asked were, “I don't recall"; 
“It’s quite possible"; and "I don't recall". 


(КФ P 2137.1; 27/34) 
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EXHIBIT 2 TO LORENZO AFFIDAVIT-MEMORANDUM OF 


8a 


Memorandum 


A trial was completed before me on July 11, 1972. 


On September 21, 1970, Dr. Sidney Shapiro was found 
dead in his automobile in Westchester County apparently the 
victim of a homicide by gunshot. Anonymous telephone calls to 
law enforcement agencies alleged that a new York City 
patrolmaa was friendiy with a doctors wife and that the 
patrolman had hired someone to kill Dr. Shapiro. The 
respondent was identified as the above patrolman. He is legally 
separated from his wife. 


On September 24, 1970 the respondent in the presence of 
investigators of this department told representatives of the New 
York State Police that he had been having an affair with Mrs. 
Nina Shapiro at the time of the death of her husband. He 
urther stated that on the date of the homicide he had gone toa 
motel with Mrs. Shapiro and registered under the name of Mr. 
and Mrs. L. Lewis at Parkway Motel. They had gone to motels 
on other occasions. 


On June &th and June 17th, 1971 the respondent was 
questioned by representatives of the Internal Affairs Division of 
this department. He then said that ‘he staternent he made to the 
New York State police was false. He was specifically asked if he 
had registered at a motel on September 21, 1970 under the name 
of Mr. and Mrs. L. Lewis and he denied it. The respondent was 
asked whether he had registered on 27 different dates between 
January 19, 1970 and Septernber 29, 1970 mostly at the Parkway 
Motel in Elmsford, New York using the name Mr. and Mrs. L. 
Lewis. The respondent's reply was “1 don't recall." 


EXHIBIT 2 TO LORENZO ZFFIDAVIT-MEMORANDUM OF DECIS”°N, FINDINGS 
F FACT 


kd . 
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Memorandum 


The Department produced a handwriting expert who 
examined the motel registration cards and department ‘ecords 
which contained respondent's signature and handwriting. It was 
his opinion that the respondent signed the cards. Where block 
letters were used. the expert testified that the respondent made 
them. Respondent did not offer any proof to show that the cards 
were not in his handwriting. 


The respondent conceded that he had made a statement to 
the New York State Police that he had been at a motel with 
Mrs. Shapiro ол September 21, 1971 the day of the homicide 
but contends that statement was made under pressure. 


The respondent was separated from his wife for three years 
prior to the date of these specifications which are dated August 
16, 1971. 


During the cour:. of this investigation, it was also disclosed 
that the respondent had a newspaper delivery service and had 
not obtained permission from the Police Commissioner to 
engage in this employment. It was also disclosed that he had 
registered a motor vehicle in the State of New Jersey when 
actually he was not a resident of that state. 


FINDINGS 


I find that the statements of the respondent that he could 
not recall whether he had registered at a motel with Mrs. 
Shapiro on 27 occasions were evasive and false. 


RECOMMENDA LON OF DEPUTY COMMISSIONER S jTMAN 
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E: s_2 TO LORENZO AFFIDAVIT-MEMORANDUM OF DECISION,FINDINGS 
OF F..T AND RECOMMENDATION OF DEPUTY COMMISSIONER STUTMAN 
JE £ „I AND RECOMMENDATION OF DEPUTY COMMISSIONER STUTMA! 


10a 
Memorandum 


I find that his original statement to the Siate Police that he 
had cohabited with Mrs. Shapiro on September 2!, 7 ` was 
true. 


The respondent was married at the time that he had 
relations with a married woman on numerous occasions. 


There is an obvious suspicion that the respondent was 
involved in the homicide of Dr. Shapiro but apparently there is 
no proof that he was responsible for his death. 


I find the respondent NOT GUILTY of Specification No. 3, 
and GUILTY of Specifications Nos. 1, 2, 4 and 5. 


The respondent has 7 years of service in the department 
without any prior record 


RECOMMENDATION 


I recommend that the respondent be DISMISSED from the 
Police Service of the City of New York. 


s/ Louis L. Stutman 
Louie L. Stutman, 
Deputy Commissioner 
In Charge of Trials 
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EXHIBIT 2 TO LOXENZO AFFIDAVIT-MEMORANDUM ( 
QF FACT AND ‚„SOMMENDATION OF DEPUTY COMMI 


I 
R STUTMAN 


1971 the day of the he icide but 
statement was made under pressure. 


The respondent was separated from his wife for 


three of these specifications 


During the course of this investigation, it was 
also di ] ndent had a newspaper К 
deliver not o ] permission 
from t r to el e in this em- 
ploym d that he hod regis- 
tered a motor vehicle in the State of New Jei ey 
\ n actually he was not r( ent of that state 
Findings 
I find that the st ! the 1 ndent that 
he could not ri whether he ] ) red at a 
mote] with Mi a] n 27 occasions were eva- 
sive and false 
I find that his ori t nt to thi 
* Ро e 1 he ] lc } ү h л S 
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APPENDIX III 
FINAL ORDER OF DISMISSAL 


THE CITY OF NEW YORK 
POLICE DEPARTMENT 
NEW YORK, N.Y. 10013 


November 9, 1972 
In the Matter of the Disciplinary Proceedings 


-against- FINAL ORDER 

OF DISMISSAL 
Ра. George Hanzi anolis 
Shield No. 12732, 2th Pct. 


Ptl. George Hanzimanolis, Shield No. 12732. 26th Precinct, 
having been duly served with written notice, has been tried on 
written charges and specifications numbered 45339 as set forth 
on form P.D. 468-121 dated August 9, 1971 and after a review of 
the entire record, has been found guilty of specifications one, 
two, four and five and not guilty of specification three. Now, 
therefore, pursuant to the powers vested in me by Section 434a- 
14.0 of the Administrative Code of the City of N w York, I 
hereby dismiss Patrolman George Hanzimanolis from the Police 
Service of the City of New York. 


s Patrick v. Murphy 
PATRICK V. MURPHY 
POLICE COMMISSIONER 
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ade EXHIBIT 4 TO LORENZO ZFFIDAVIT-PLAINTIFF'S AMENDED COMPLAINT 


(REPRODUCED HEREIN AT PAGE 3) 


63 
SUPPLEMENTAL AFFIDAVIT OF SAMUEL LORENZO FOR PLAINTIFF 
IN OPPOSITION 


| 
¡UNITED STATES DISTRICT COURT 
[SOUTHERN DISTRICT OP NEW YORK 


|------- ———— nd 


IGEORGE HANZIMANOLIS, 


| Plaintiff, 
| -against- SUP2RLEMETA LADO In YIT N | 
| 02:0 ІТІС: %0 HO TO 
| DISMISS 
MICHAEL J. CODD, as Police 
|Corzissioner of the city of 
зем York, 
| Defendant. 


|ЕТАТЕ OF NEW YORK ) 
| ) 
|COUNTY OF NEW YORK) вз: 
ll 
SAMUEL LORENZO, beinc duly sworn, deposes and says: 


That I am the attorrey for the plaintiff herein, and 
i 


make tnis supplemental affidavit in opposition to motion to dis- 
miss, pursuant to the Court's request, that your deponent address 
(himself to the questions of whether or not the specific allegations 


pr Constitutioral violations have already been decided in the pre- 


[vious actions and proceedings between the parties. 


| In the present action, plaintiff contends that the Police 


| 


Department and the Trial Commissioner acted ín bad faith and merely 
used the charges acainst the Plaintiff as a vehicle to dismiss the 
Dlaintizt from the Police force. Plaintiff, in this action, con 
tends that his Due Process and other Conscitutional rights were 
violated because of the bad faith of the members of the Police 
Department, 

| In all of the other actions and proceedings, the Consti- 
 — questions raised, were ones of Procedure, Plaintiff 
merely attacked tho Procedures followed at the hearing. He could 


not raise any other questions such as bad faith, because that would 
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|require a completely separate hearing or trial in which to intro- | 
|duce evidence of such bad faith. No such hearing or trial was or | 
[coula have been available in the Article 78 and subsequent pro- 


|ceedings, to introduce such evidence. 
| The questions presented in the prior proceedings are 


| before the Court and various prev'ous memorandums and briefs, will 
| be available *o the Court on the return date of this motion, so 


| that the Court can examine for themselves exactly what questions 
| 


| were presented in the previous proceedings. 

| Your deponent is fully aware that it is extremely diffi- 

| cult to prove bad faith in this type of case. I do not wish to 
¡try my case in this motion. Your deponent believes that it can be 

| proven that the Police Department, acted in bad faith. If your 

| deponent fails to do so, ple’: iff will be non-suited. 

| 


| 


| Your deponent emp hatically suggests to the Ccurt that 


| plaintiff be permitted his day in Court, on the allegations con- 


‘tained in the within Complaint. This is his first opporturity 
¡to do so, 
| 


| WHEREFORE, your deponent respectfully requests that the 
within motion be denied. 


/ 


lawn to before me this 17th TE 


4 etd 7/997 9-975 

KAI Јек Jue e 
day of October, 1975. 4 Ж ғ | 
| SAMJEL LORENZO x 


/ 


TO: CLERK OF THE COURT 


| W. BERNARD RICHLAND, Esq. 
| Attorney for Defendant 

| Manicipal Building 

| New York, New York 10007 


UNITED STATES NISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
e» че“ ғ ғ <ü< c < < =< ы < - <ü - a = = < 


GEORGE HANZIMANOLIS , 


t 
Plaintiff, 


-against - 


MICHAEL J. CODD 


as Police Commissioner 


of the City of New York, 


Defendant. 


Plaintiff 


BERNARD RICHLAND, ESQ. 
rporat im Ce insel о 
nicipal 1ilding 

ew York, New York 


KATHLEEN CASEY 
Assistant 
Of She: 


f the City 


GRA? ITING 


LAINT 
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ORDER AND OPIONION OF WEINFELD, J., GRANTING 
DEFENDANT'S MOTION TO DISMISS COMPLAINT 


EDWARD WEINFELD, D. J. 


Plaintiff, a former policeman of the New York 
City Police Department who was dismissed following a 
hearing upon specific charges of misconduct, commenced 
this action against ¿dafendant Police Commissioner to 
compel his reinstate t. He alleges a claim of depriva- 
tion of his constitutional rights under the Civil Rights 
Act, 42 U.S.C., sections 1983 and 1985, with jurisdiction 
grounded on 28 U.S.C., sections 1343, 1331 and 1332. The 
defendant moves pursuant to Rule 12 of the Federal Rules 
of Civil Procedure for an order dismissing the complaint 


on the ground that it is barred by the doctrine of res 


judicata and/or collateral estoppel. 


In August 1971 specifications of chara^s were 
served upon plaintiff for violation of Police Department 
Rules and Procedures. He was charged with (1) "moonlight- 
ing," (2) wrongfully registering his car in New Jersey, 
using an address other than his own; (3) making false state- 
ments during an official homicide investigation; (4) co- 


habitating with a marricd female, not his wife; and (5) giv- 


ing evasive answers during an official department interview. 


After a departmental public hearing before a Deputy Com- 
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the Deputy found plaintiff guilty of charges 1, 2, 4 and 
5, and not guilty of charge 3, and recommended plaintifi s 


" 
missioner, at which plaintiff was represented by counsel, 
dismissal. The Police Commissioner, afte. a review of the 


Plaintiff then instituted an Article 78 proceed- 

w 
ing in the New York State Supreme Court to review the Police 
Commissioner's determination. This proceeding was referred 


(1) 


to the Appeila'e Division, which affirmed the determina- 


D ---—————— — <... مد‎ PP 


entire record, dismissed plaintiff from the Police Department. 


tion without opinion on October 9, 1973. Plaintiff then ap- "4 


pealed as of right to the New york State Court of Appeals, 
which dismissed the appeal on January 9, 1974. Plaintiff 


thereafter sought leave to appeal to the Court of Appeals, 
but this application was denied by both the Appellate Divi- 


- 


sion and the New York State Court of Appeals, without opinion. |! 
% 
4 


) 
Finally, plaintiff petitioned the Supreme Court of the United "ы 
. , d i 
States for a writ of certiorari, which was denied on 2. 
қ | 

November 11, 1974. pm А 

Then plaintiff commenced this action, іп which 

he alleges that defendant jeprived him of his constitutional | 
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(1) N.Y.C.P.L.R. $ 7804 (9). 
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ORDER AND OPIONION OF WEINFELD, J., GRANTING 


— — шш. LA خخ‎ 
DZFENDANT'S MOTION TO DISMISS COMPLAINT 


rights under the Fifth, Eighth and Fourteenth Amendments. 
The nub of his constitutional claim, however variously 


alleged in his complaint, is that the five specifications 


e 


of charges, four of which, as noted, were upheld by the 
Hearing Officer, were "minor infractions" of the Police 
Dapartment Rules; th *hese charges were used as a 
"subterfuge, a deception and artificial justification" 

for his discharge, whereas "in fact [һе] was discharged 

+ + . because the Police Departmert suspected he was in- 
volved in the homicide of Dr. Shapiro”; and that "by try- 
ing [him] in a Departmental Hearing for the homicide with- 
out charging him with the same," the Department deprived 


him of due process of law 


Plaintiff seeks to support this charge of 
devious c.nduct by the police authorities by reference to 
what he terms a finding by the Hearing Officer that "there 
is an obvious suspicion that the [plaintiff] was involved 
in the homicide of Dr. S apiro, but apparently there is A ‘ 
no proof that he was responsible." Seizing upon this 
language, plaintiff alleges that although he was never 
charged with the homicide, this was a “specific finding by 


the Deputy Commissioner . . . finding him ‘suspicious’ of 


Р : e > .. p tomm qmm mm 
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the death of Dr. Shapiro"; further, plaintiff alleges he 
was in fact tried and found guilty of that homicide, and 
that this, and not the form 


was the real reason for his 


1 


— 
INFEL D, J., GRANTING 
DISMISS COMDT Atos 


LA ч 1 


charges, which were upheld, 


dismissal. 


Plaintiff's interpretation of the language as 


a specific finding that he was guilty of suspicion, and 


his allegation that he was 
distorts the record. There is 


alleges, that he was guilty 


guilty of the homicide. 


death was natural since one 


held was that plaintiff had 


plaintiff relies is infor 


Officer to the Commissione 


onerate plai:tiff of any 


found guilty of the homicide 


in no way affects the specif 


no finding, as plaintiff 


Suspicion or that he was 


reference to Dr. Shapiro's 


made a false statement of his 


of Police Department Rules as 


accurate. The giving of 


false 


the charges which was up- 


he statement upon which 


Submitted by the Hearing 


ic and enumerated findings 
of charges 1, 2, 4 and * Plain- 
five specifications of violation 


inor offenses" is hardlv 


and evasive answers in the 


course of an official department investigation would be, 


tends to ex- 
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ORDER AND OPIONION OF WEINFELD, J., GRANTING 


AAA s ELA 


DEFENDANT'S MOTION TO DISMISS COMPLAINT 


under New York law, sufficient, in and of itself, to war- 
rant dismissal Pos AR New York City Police MUR hate 
However, the court does not pass upon the merits of plain- 
tiff's contentions with respect to his interpretation of 


what he describes às a finding, or his view that the 


specifications are "minor offenses." 


The questicn before this court on defendant's 
motion to dismiss the complaint is whether plaintiff is 
foreclosed, under the doctrine of res judicata, from re- ` 
litigating: the alleged vic” tion of his constitutional 
right by his presentation of the same issue before the 
state courts. A reading of the record of proceedings there 
cempels the conclusion that the very constitutional issues 
now tendered by plaintiff's complaint were at issue there 
and ruled upon adversely to him. 


y , 


Our Court of Appeals recently held in Lombard v, 
Board of Education that "where a constitutional issue is 
actually raised іп «he state court, as it can s+: in an 
Article 78 proceeding . . . the litigant has made his 


(3) 


choice and may not have two bites at the cherry." And 


Donnelly v. Police Department, 40 A.D.2d 
t 1972). 


(2) See Matter o 
649 (lst Dep 


(3) 502 F.2d 631, 636-37 (2d Cir. 1974). ç ° 
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„DER AND OPIONION OF WEINFELD, J., GRANTING 


DEFENDANT'S MOTION TQ DISMISS C 


i 


this is precisely the situation here. °“ 


Plaintiff, in an Art‘cle 78 proceeding commenced 
upon his discharge, presented to the Appellate Division, 
the Court of Appeals, ani in his petition for certiorari 
to the Supreme Court of the United States tı. згу issues 


alleged in his complain іп this action. Thus the typical 


claim in each court was: 


"THAT BY MAKING A FINDING THAT THE PETI- 
TIGIER WAS GUILTY OF 'SUSPICION THAT THE 
RESPONDENT WAS INVOLVED IN THE HOMICIDE OF ° 
DR. SHAPIRO', ALTHOUGH THE FETITIONER WAS 
NOT CHARGED WITH SAME, WAS A VIOLATION OF 

ET S DUE PROCESS RIGHTS OF THE 


"HE PET 
ONSTITUTION AND NEW YORK 


ONITED 


ст>тт СТТ am 
STATE CONSTITUTION" 


"THAT THE FINDING OF THE DEPARTMZNT, THAT 
PETITIONER SUSPICION THAT 
IN THE HOMICIDE 


OLATION OF 


i32 


THE RESPON 
OF DR, 


mun 
111 


m 


і 5.12 


22 


C mm (7R-CmTmrTTT(O 
STATE COXSTITUTIOH 


i 


DOES NOT AND CANHOT 


NFRACTION, OFFENSE 


From the foregoing it is beyond challenge that 
plaintiff raised and litigated at every stage of his state 
court proceeding the very constitutional issue he now seeks 


to have adjudicated in this court. He may not relitigate 
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MOTION TO DISMISS COMPLAI 


the very same issue in this court by asserting a claim l 
under the Civil Rights Act. As the Court of Appeals | 
(4) i 

Stated in Thistlethwaite v. City of New York, that Act 
was not intended by Congress "to foster career litigants." i 
l 


Thus the court there held that when a constitutional ques- 


tion raised under 42 U,S.C., section 1983 has been "at 


* . 


iss . and determined against the [plaintiff] in the state 
(5) 
action," it cannot be relitigated in a federal court. 


To allow the maintenance of this action would not only 
mean a duplication of the state process, but render the 


Joctrine of res judicata and its counterpart, collateral 
J I 


— —  — n qr P QA 


ےه | ———— 


estoppel, meaningless. 


The defendant's motion to dismiss the complaint 


is granted. 


— M——€— 9 
— t 


Dated: New York, N. Y. | 
November 12 Р 1975 EDWARD WE INFELD ! 


United States District Judge | 


(4) 497 F.2d 339, 442 (2d Cir. 1974). 


(5) Id. 342. 
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NOTICE OF APPEAL 


| UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT ОР NEW YORK 


| -----.................... --- x 

I 3 

|| GEORGE HANZIMANOLIS, NOTICE OP APPFAL 
| Plaintiff, 

| t 75 CIV 1011 

| -against- 

| 1 

| MICHAEL J. CODD, as Police Commissioner 

| of the City of New York, 8 


| х 
| 
| 


li 


Notice is hereby given that GEORGZ HANZIMANOLIS, 
plaintiff above named, hereby appeals to the United States Court 


of Appeals for the Second Circuit from the order of HON. EDWARD 
| PAINT (FEL *s 
WEINTELD, dismissing Gezesaةantds‎ complaint herein, entered in 


| 
| Defendant. ' 


this action on the 17th day of November, 1975. 


ori iUEL LORI 0209 
Attorney for GEORGE EANZIMANOLIS „ 
Plaintitt 

491 Broadway 

| New York, New York 10013 
CAnal 6-6171 


W. BERNARD RICHLAND, ESQ. 

Corporation Counsel of the City of New York 
Attornoy for Da On OMNE MICHAEL, J. CODD, et al 
\ifanicipal Building 

New York, New York 10007 


before me 
j 


day of 22 T 


this 


< (t€ 


